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H.R. ———, THE COAL ASH RECYCLING AND
OVERSIGHT ACT OF 2013

THURSDAY, APRIL 11, 2013

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY,
COMMITTEE ON ENERGY AND COMMERCE
Washington, DC.

The subcommittee met, pursuant to call, at 10:34 a.m., in room
2123 of the Rayburn House Office Building, Hon. John Shimkus
(chairman of the subcommittee) presiding.

Members present: Representatives Shimkus, Gingrey, Hall, Mur-
phy, Latta, Harper, Cassidy, McKinley, Bilirakis, Johnson, Barton,
Upton (ex officio), Tonko, Green, Capps, McNerney, Dingell, Bar-
row, and Waxman (ex officio).

Staff present: Nick Abraham, Legislative Clerk; Charlotte Baker,
Press Secretary; Matt Bravo, Professional Staff Member; Karen
Christian, Chief Counsel, Oversight; Jerry Couri, Senior Environ-
mental Policy Advisor; David McCarthy, Chief Counsel, Environ-
ment and the Economy; Brandon Mooney, Professional Staff Mem-
ber; Andrew Powaleny, Deputy Press Secretary; Tina Richards,
Counsel, Environment and the Economy; Chris Sarley, Policy Coor-
dinator, Environment and the Economy; Jacqueline Cohen, Demo-
cratic Senior Counsel; Greg Dotson, Democratic Staff Director, En-
vironment and the Economy; Caitlin Haberman, Democratic Policy
Analyst; and Elizabeth Letter, Democratic Assistant Press Sec-
retary.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. I would like to call the hearing to order, and ask
folks to maybe get the anteroom doors, so that we can start. We
want to welcome you here to this legislative hearing, and I would
like to recognize myself for a 5-minute opening statement.

In our first hearing this Congress, we heard about the great
work states are doing when it comes to environmental regulation
and how well equipped and qualified they are to take on that mis-
sion. Today we will focus directly on coal ash and legislation de-
signed to give states the framework to build off their successes in
the past handling waste streams under the Resource Conservation
Recovery Act, commonly known as RCRA.

Most people think of federal law when it comes to environmental
protection and we have passed many important environmental
laws over the years. However, states also pass environmental laws.
States have the same concerns about protecting the environment
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and contrary to some of the things you might hear today, states es-
tablish and carry out a standard of protection through their envi-
ronmental permitting programs. In fact, in our last hearing we
kind of highlighted that most of the inspections are done through
the state agencies, and my example, the state IEPA, Illinois Envi-
ronmental Protection Agency, do a lot of the legwork, and it is obvi-
ously a partnership that is very important. That is actually what
my notes say, too. Regulators are directed to establish programs to
restore, protect and enhance the quality of the environment, and
to assure that adverse effects upon the environment are fully con-
sidered and borne by those who cause them, and that is in my
home State of Illinois.

While it may not use the same words Congress has used to direct
EPA, the effect is exactly the same. The legislation we consider
today sets out a new approach. It does not follow the same path
as we have traveled with the RCRA before, which is for Congress
to set a subjective standard that EPA must interpret and imple-
ment through regulations and enforcement. Instead, we are setting
the standard in statute and charging the states with implementa-
tion. Just because it is different does not mean ineffective or not
protective of human health and the environment.

We heard the comments and concerns about the bill we passed
in the last Congress and we worked both across the aisle and
across the Capitol to develop the text of this discussion draft. The
legislation makes several key improvements. In particular, it estab-
lishes additional requirements for surface impoundments that
aren’t meeting a groundwater protection standard and requires im-
poundments that can’t meet the standards within a certain time
period to close.

The discussion draft requires groundwater monitoring for all dis-
posal units that are receiving coal ash and tightens the dust re-
quirements. The bill also improves on the dam stability standards
by requiring an annual inspection of the design, construction, and
maintenance of the structures by an independent professional engi-
neer.

The long and short of it is Congress is perfectly capable of estab-
lishing a standard of protection for coal ash. The states are per-
fectly capable, and in the best position, to implement robust permit
programs for coal ash.

I have brought with me, as I have in different hearings, actually
coal ash as we have talked before, beneficial reuse, which is in con-
crete, which is in kind of a brick-like material. Obviously, we have
drywall as part of the production. We have countertops. We have
shingles. And part of this debate for us for a long time is ensuring
that we properly define this waste that is part of this debate so
that this stuff that has beneficial uses is not eventually labeled as
toxic and then we can’t use it in the building of roads and bridges
and schools and the like, which is what we have been doing now
for many, many years. So that is part of the concern in which we
bring this legislation forward, and we are excited at the oppor-
tunity to—as a former teacher in high school, you know, the whole
debate of how a bill becomes a law sometimes gets lost here be-
cause we, you know, we push things through. We had a bill, as I
said in the opening statement. There were concerns. The Senate
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started moving legislation. We have taken a lesson from both of
those processes. We are adjusting and amending those opportuni-
ties. There is some optimism, I think, that there is some common
ground that can be found, and we look forward to moving this proc-
ess forward and this is just the first start of, I think, a couple dif-
ferent opportunities of negotiations in this process, which I hope
will end in a successful conclusion.
[The prepared statement of Mr. Shimkus follows:]

PREPARED STATEMENT OF HON. JOHN SHIMKUS

In our first hearing this Congress we heard about the great work states are doing
when it comes to environmental regulation and how well equipped and qualified
they are to take on that mission. Today we will focus directly on coal ash and legis-
lation designed to give states the framework to build off their successes in the past
handling waste streams under the Resource Conservation Recovery Act (RCRA).

Most people think of federal law when it comes to environmental protection and
we have passed many important environmental laws over the years. However,
states also pass environmental laws. States have the same concerns about pro-
tecting the environment and contrary to some of the things you might hear today,
states establish and carry out a standard of protection through their environmental
permitting programs. For example, in my home state of Illinois, regulators are di-
rected to establish programs to restore, protect and enhance the quality of the envi-
ronment, and to assure that adverse effects upon the environment are fully consid-
ered and borne by those who cause them.

While it may not use the same words Congress has used to direct EPA, the effect
is exactly the same. The legislation we consider today sets out a new approach. It
does not follow the same path as we have traveled with the RCRA before which is
for Congress to set a subjective standard that EPA must interpret and implement
through regulations and enforcement.

Instead, we are setting the standard in statute and charging the states with im-
plementation. Just because it’s different does not mean ineffective or not protective
of human health and the environment.

We heard the comments and concerns about the bill we passed in the last Con-
gress and we worked both across the aisle and across the Capitol to develop the text
of this discussion draft. The legislation makes several key improvements. In par-
ticular, it establishes additional requirements for surface impoundments that aren’t
meeting a groundwater protection standard and requires impoundments that can’t
meet the standards within a certain time period, to close.

The discussion draft requires groundwater monitoring for all disposal units that
are receiving coal ash and tightens the dust requirements. The bill also improves
on the dam stability standards by requiring an annual inspection of the design, con-
struction, and maintenance of structures by an independent professional engineer.

The long and short of it is—Congress is perfectly capable of establishing a stand-
ard of protection for coal ash. The states are perfectly capable—and in the best posi-
tion—to implement robust permit programs for coal ash.

# # #

[The discussion draft follows:]
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[DISCUSSION DRAFT]

1131 CONGRESS
18T SESSION H. R.

To amend subtitle D of the Solid Waste Disposal At to facilitate recovery
and beneficial use, and provide for the proper management and disposal,
of materials generated by the combustion of coal and other fossil fuels,

IN THE HOUSE OF REPRESENTATIVES

M. introduced the following bill; which was referred to the
Committee on

A BILL

To amend subtitle I of the Solid Waste Disposal Aet to
faclitate recovery and beneficial use, and provide for
the proper management and disposal, of materials gen-
erated by the combustion of coal and other fossil fuels.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Coal Ash Reeyeling
5 and Oversight Act of 2013".

FAVHLC\0403131040313.145.xmi (54572811}
April 3, 2013 (8:45 p.m.}
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2
SEC. 2. MANAGEMENT AND DISPOSAL OF COAL COMBUS-
TION RESIDUALS.

Subtitle D of the Solid Waste Dis-

(a) IN GENERAL.
posal Act (42 U.S.C. 6941 et seq.) is amended by adding
at the end the following:

“SEC, 4011. MANAGEMENT AND DISPOSAL OF COAL COM-
BUSTION RESIDUALS.

“(a) STATE PERMIT PROGRAMS FOR COAL COMBUS-
TION RESIDUALS.—Each State may adopt and implement
a coal combustion residuals permit program.

“(b) STATE ACTIONS.—

“(1) NOTIFICATION.—Not later than 6 months
after the date of enactment of this section (except
as provided by the deadline identified under sub-
section (d)(3)(B)), the Governor of each State shall
notify the Administrator, in writing, whether such
State will adopt and implement a coal combustion
residuals permit program.

“(2) CERTIFICATION .—

“(A) IN GENERAL.—Not later than 36
months after the date of enactinent of this sec-
tion (except as provided in subsections (£)(1)(A)
and (£5(1)(C)), in the case of a State that has
notified the Administrator that it will imple-
ment a coal combustion residuals permit pro-

oram, the hiead of the lead State agency respon-

| 145.xm (54572811)
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sible for implementing the coal combustion re-
siduals permit program shall submit to the Ad-
ministrator a certification that such coal com-
bustion residuals permit program meets the

specifications deseribed in subsection (e).

“(B)Y COXNTENTS.—A certification  sub-

mitted under this paragraph shall include—

“(1) a letter identifying the lead State
ageney responsible for implementing the
coal eombustion residuals permit program,
signed by the head of such agency;

“(ii) identification of any other State
agencies involved with the mmplementation
of the coal combustion residuals permit
1)1’0g1'a m;

“(111) a narrative description that pro-
vides an explanation of how the State will
ensure that the coal combustion residuals
permit program meets the requirements of
this section, including a deseription of the
State’s—

“(I) process to inspect or other-
wise determine complianee with such

permit program;

(64572811)
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4

1 “(IT) process to enforce the re-
2 quirenments of such permit progran;

3 “(II1) public partieipation proc-
4 ess for the promulgation, amendment,
5 or repeal of regulations for, and the
6 issuance of permits under, sueh per-
7 mit prograny; and

8 “(IV) statutes, regulations, or
9 policies pertaining to public access to
10 information, such as groundwater
11 monitoring data;

12 “Gv) a legal certification that the
13 State has, at the time of certification, fully
14 effective statutes or regulations necessary
15 to implement a coal combustion residuals
16 permit program that meets the specifica-
17 tions described n subsection (e); and

18 “(v) eopies of State statutes and regu-
19 lations deseribed in clause (iv).
20 “(C) UrpATES.~—A State may update the
21 certification as needed to reflect changes to the
22 coal combustion restduals permit program.
23 “(3) MAINTENANCE OF 4005(e¢) or 3006 PRO-
24 GRAM.—In order to adopt or implement a coal eom-
25 bustion residuals permit program under this section

FAVHLCY0403131040313.145.xmi {545728I1)

Aprit 3, 2013 (8:45 p.m.}
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B

1 (including pursuant to subsection (f)), the State
2 agency responsible for implementing a coal combus-
3 tion residuals permit program in a State shall main-
4 tain an approved program under section 4005(c) or
5 an authorized program under section 3006.

6 “(e¢) PERMIT PROGRAM SPECIFICATIONS.—

7 “(1) MINIMUM REQUIREMENTS.—

8 “(A) IN GENERAL.—A coal combustion re-
9 siduals permit program shall apply the revised
10 criteria described in paragraph (2) to owners or
11 operators of structures, inecluding surface im-
12 poundments, that receive coal combustion re-
13 siduals.

14 “(B) STRUCTURAL INTEGRITY.—

15 “(i) EXGINEERING CERTIFICATION.—
16 A coal combustion residuals permit pro-
17 egram shall require that an independent
18 registered professional engineer certify
19 that—
20 “(I) the design of structures is in
21 accordance with recognized and gen-
22 erally accepted good engineering prac-
23 tices for containment of the maximum
24 volume of coal combustion residuals

fAVHLC\040313\040313.145.xmi  (54572811)

Aprit 3, 2013 (8:45 p.m.)
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6

and liquids appropriate for the struc-

ture; and

“(I1) the eonstruction and main-
tenance of the structure will ensure
dam stability.

“(i1) INSPECTION.~A coal combustion
residuals permit program shall require that
struetures that are surface impoundments
be inspected not less than annually by an
independent registered professional engi-
neer to assure that the design, operation,
and maintenance of the surface impound-
ment is in accordance with reeognized and
generally accepted good engineering prae-
tices for containment of the maximum vol-
ume of coal combustion residuals and lig-
uids which ean be impounded, so as to en-
sure dam stability.

“(i) DEFICIENCY.—

“I) IN GENERAL.~—If the head
of the agency respousible for imple-
menting the coal combustion residuals
permit program determines that a
structure is deficient with respect to

the requirements in clauses (1) and

(54572811)
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(ii), the head of the agency has the

authority to require action to eorrect

the deficiency according to a schedule
determined by the agency.

“II) TUNCORRECTED DEFI-
CIEXCIES.—If a deficiency is not cor-
rected according to the schedule, the
head of the ageney has the authority
to require that the strueture close in
accordance with subsection (h).

“(C) LocaTtioN.—Each strueture that first
receives coal combustion residuals after the date
of enactment of this section shall be construected
with a base located a minimum of 2 feet above
the upper limit of the water table, unless it is
demounstrated to the satisfaction of the agency
responsible for implementing the coal combus-
tion residuals permit program that—

“(1) the hydrogeologic characteristics
of the structure and surrounding land
would preclude such a requirement; and

“(i1) the funetion and integrity of the
liner svstem will not be adversely impacted
by contact with the water table.

“(D) WIND DISPERSAL.—

(54572811)
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g
“(1) IN GENERAL.—The agency re-
sponsible for implementing the coal com-
bustion residuals permit program shall re-
quire that owners or operators of strue-
tures address wind dispersal of dust by re-
quiring cover, or by wetting coal combus-
tion residuals with water to a moisture
content that prevents wind dispersal, facili-
tates compaction, and does not result in
free liquids.

“(ii) ALTERNATIVE METIIODS.—Sub-
ject to the review and approval by the
ageney, owners or operators of structures
may propose alternative methods to ad-
dress wind dispersal of dust that will pro-
vide comparable or more effective control
of dust.

“(E) PerMiTs.—The agency responsible
for implementing the coal ecombustion residuals
permit program shall require that the owner or
operator of each structure that receives coal
combustion residuals after the date of enact-
ment of this seetion apply for and obtain a per-
mit incorporating the requirements of the coal

combustion residuals permit program.

(54572811)
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“(F) STATE NOTIFICATION AND GROUND-

WATER MONITORING.—

“(1) NOTIFICATION —Not later than
the date on which a State submits a cer-
tification under subsection (b)(2), the
State shall notify owners or operators of
structures within the State of-—

“(I) the obligation to apply for
and obtain a permit under subpara-
graph (E); and

“(I1) the groundwater monitoring
requirements applicable to structures
under paragraph (2)(A)(i1).

“(1i) GROUNDWATER MONITORING.—
Not later than 1 vear after the date on
which a State submits a certification under
subsection (b)(2), the State shall require
the owner or operator of each structure to
comply with the groundwater monitoring
requirements under paragraph (2)(A)(i).

“(GF)  AGENCY  REQUIREMENTS.—Except

for information described in section 1905 of
title 18, United States Code, the agency respon-
sible for implementing the coal combustion re-

siduals permit program shall ensure that—

{54572811)
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“() documents for permit determina-
tions are made available for public review
and comment under the public participa-
tion process described in  subsection
()2 )(B) Gy (1),

“(ii) final determinations on permit
applications are made known to the public;
and

“(ift)  eroundwater monitoring data
collected under paragraph (2) is publicly
available.

“(H) AGEXCY AUTIORITY.—

“(1) IN GENERAL.—The agency re-
sponsible for implementing the eoal com-
bustion restduals permit program has the
authority to—

“(I) obtain information necessary
to determine whether the owner or op-
erator of a structure is in compliance
with the coal combustion residuals
permit program requirements of this
section;

“(IT) conduct or require moni-

toring and testing to ensure that

structures are in compliance with the

(54572811)
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coal combustion residuals permit pro-
gram requirements of this section;
and

“(ITT) enter, at reasonable times,
any site or premise subject to the coal
combustion residuals permit program
for the purpose of inspecting strue-
tures and reviewing records relevant
to the operation and maintenance of
struetures.

“(i1) MONITORING AND TESTING.—If

monitoring or testing is conducted under

clause (i)(IT) by or for the agency respon-

sible for implementing the coal comhustion

residuals permit program, the ageney shall,

if requested, provide to the owner or oper-

ator—

(54572811)

“(I) a written deseription of the
monitoring or testing completed;

“(IT) at the time of sampling, a
portion of each sample equal in vol-
ume or weight to the portion retained

by or for the agency; and
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“(ITI) a copy of the results of
any analysis of samples collected by or
for the agency.

“(I) STATE AUTHORITY.—A State imple-
menting a coal combustion residuals permit
program has the authority to—

“(1)y inspect structures; and
“(i1) implement and enforce the coal
combustion residuals permit program.

“(J) REQUIREMENTS FOR SURFACE IM-
POUNDMEXNTS TIIAT DO NOT MEET CERTAIN
CRITERIA. -~

“(i) IN GENERAL—In addition to the

gronndwater monitoring and corrective ae-
tion requirements deseribed in paragraph
(2)(A)(i1), a coal combustion residuals per-
mit program shall require a surface im-
poundment that receives coal combustion
residuals after the date of enactment of
this section to—

“(I) complv with the require-
ments in clause (ii)(I)(aa) and sub-
clauses (IT) through (IV) of clause (ii)
if the surface nmpoundment—

“(aa) does not—

(54572811}
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13
“(AA) have a liner svs-
tem deseribed in section
258.40(h) of title 40, Code
of Federal Regulations; and
“(BB) meet the design
criteria deseribed in section
258.40(a)(1) of title 40,
Code of Federal Regula-
tions; and
“(bb) within 10 years after
the date of enactment of this see-
tion, is required under section
958.56(a) of title 40, Code of
Federal Regulations, to undergo
an assessment of corrective meas-
ures for any constituent identi-
fied in paragraph (2)(A)(ii) for
which assessment groundwater
monitoring is required; and

“(I1) comply with the require-

ments in clause (11)(D(bh) and sub-
clauses (II) through (IV) of clause (ii)

if the surface impoundment—

“(aa) does not—
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14

“(AA) have a liner sys-
tem described i section
258.40(b) of title 40, Code
of Federal Regulations; and
“(BB) meet the design
criteria deseribed i section
258.40(a)(1) of title 40,
Code of Federal Regula-

tions; and
“(bh) as of the date of en-
actment of this section, is subject
to a State corrective action re-

quirement.

“(i1) REQUIREMENTS.—

“(I) DEADLINES.—

“(aa) IN GENERAL.—Except
as provided in item (bb), sub-
clause (IV), and clause (i11), the
groundwater protection standard
for structures identified in clause
(1)(I) established by the agency
responsible for implementing the
coal combustion residuals permit
program under section 258.55(h)

or 238.55(1) of title 40, Code of
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Federal Regulations, for any con-
stituent  for which corrective
measures are required shall be
met—

“(AA) as soon as prac-
ticable at the relevant point
of compliance, as described
m section 258.40(d) of title
40, Code of Federal Regula-
tions; and

“(BB) not later than
10 years after the date of
enactiment of this section.
“(bb) IMPOUNDMENTS SUB-

JECT TO STATE CORRECTIVE AC-
TION REQI'IREMEI\'TS.*-EXCE‘})'E
as provided i subclause (IV), the
groundwater protection standard
for structures identified m clause
()(II) established by the ageney
responsible for implementing the
coal combustion residuals permit
program under section 258.55(h)
or 258.55(i) of title 40, Code of

Federal Regulations, for any con-
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stitment for which corrective
measnres are required shall be
met—

“{AA) as soon as prac-
ticable at the relevant point
of compliance, as described
in section 258.40(d) of title
40, Code of Federal Regula-
tions; and

“(BB) not later than 8
vears after the date of en-
actment of this section.

“(I1) CLOSURE.—If the deadlines

under clause (I) are not satisfied, the
structure shall cease receiving coal
combustion residuals and initiate clo-
sure under subsection (h).
“(ITI) INTERIM MEASURES.—
“(aa) IN GENERAL.—Except
as provided in item (bh), not
later than 90 days after the date
on which the assessment of cor-
rective measures 1s mitiated, the
owner or operator shall imple-

ment interim Imeasures, as nhec-
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essary, under the factors in sec-
tion 258.58(a)(3) of title 40,
Code of Federal Regulations.
“(bh) IMPOUNDMENTS SUB-

JECT TO STATE CORRECTIVE AC-

TION REQUIREMENTS.—Item (aa)
shall only apply to surface im-
poundments subject to a State
corrective action requirement as
of the date of enactment of this
section 1f the owner or operator
has mnot implemented interim
measures, as necessary, under
the factors in section
258.58(a)(3) of title 40, Code of
Federal Regulations.

“(IV) EXTENSION OF DEAD-

LINE.—

“(aa) IN GENERAL.—Except
as provided i item (bb), the
deadline for meeting a ground-
water protection standard under
subcelause (I) may be extended by
the agency responsible for imple-

menting the coal combustion re-
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siduals permit program, after op-
portunity for public notice and
comment under the public par-
ticipation process described in
subsection L)Y (2)(B) i) (11D,
based on—

“(AA) the effectiveness
of any Interim measures im-
plemented by the owner or
operator of the facility under
section 258.58(a)(3) of title
40, Code of Federal Regula-
tions;

“(BB) the level of
progress demonstrated in
meeting the groundwater
protection standard;

“(CC) the potential for
other adverse human health
or environmental exposures
attributable to the contami-
nation from the surface im-
poundment undergoing cor-

rective action; and
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“(DD) the lack of avail-
able alternative management
capacity for the coal com-
bustion residuals and related
materials managed 1in the
impoundment at the facility
at which the impoundment
is located if the owner or op-
erator has used best efforts,
as necessary, to design, obh-
tain any necessary pernmits,
finance,  construct, and
render operational the alter-
native management capacity
daring the time period for
meeting a groundwater pro-
tection standard i sub-

clause (I).

“(bb) ExcePTION.~—The
deadlines under subclause (I)
shall not be extended if there has
been contamination of public or
private drinking water systems
attributable to a surface im-

poundment. undergoing corrective
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action, unless the contamination
has been addressed by providing
a permanent replacement water
systemni.

“(111) SUBSEQUENT ('LOSURE.—

“(I) IN GENERAL.~—In addition
to the groundwater monitoring and
corrective action requirements de-
seribed in paragraph (2)(A)(ii), a coal
combustion residuals permit program
shall require a surface impoundment
that receives coal combustion residu-
als after the date of enactment of this
section to comply with the require-
ments in subelause (IT) if the surface
impoundment—
“(aa) does not—

“{AA) have a liner sys-
tem described in  section
258.40(b) of title 40, Code
of Federal Regulations; and

“{BB) meet the design
criteria deseribed m section

258.40(a)(1) of title 40,
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Code of Federal Regula-

tions;

“{(bb) more than 10 years
after the date of enactment of
this seetion, is required under
section 258.56(a) of title 40,
Code of Federal Regulations, to
undergo an assessment of correc-
tive measures for any constituent
identified In paragraph (2)(A)(ii)
for which assessment ground-
water nionitoring is required; and

“(ee) 1s mot subject to the

requirements in clause (ii).

“(II) REQUIREMENTS.

“(aa) CLOSURE.—The strue-
tures identified in subeclause (1)
shall cease receiving coal combus-
tion residuals and initiate closure
in accordance with subsection (h)
after alternative management ca-
pacity for the coal combustion re-
sidnals and related materials

managed in the impoundment at

the facility is available.
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“(bb) BeEsT EFFORTS.—The
alternative management capacity
shall be developed as soon as
practicable with the owner or op-
erator using best efforts to de-
sign, obtain necessary permits, fi-
nance, construct, and render
operational the alternative man-
agement capacity.

“(ee)  ALTERNATIVE  MAN-
AGEMENT CAPACITY PLAN.—The
owner or operator shall, in col-
laboration with the agency re-
sponsible for implementing the
coal combustion residnals permit
program, prepare a written plan
that describes the steps necessary
to develop the alternative man-
agement capacity and includes a
sehedule for completion.

“(dd) PUBLIC PARTICIPA-
TION~The plan deseribed in
item (ce) shall be subject to pub-
lie notice and eomment under the

public participation process de-
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seribed in subsection

(b)(2)(B) i) (III).

“(2) REVISED CRITERLA.—The revised criteria

described in this paragraph are—

“(A) the revised criteria for design,

groundwater monitoring, corrective action, clo-
sure, and post-closure, for structures, inehad-

ing—

“(1) for new structures, and lateral ex-
pansions of existing structures, that first
receive coal ecombustion residuals after the
date of enactment of this section, the re-
vised criteria regarding design require-
ments described in seetion 258.40 of title
40, Code of Federal Regulations, exeept
that the leachate collection system require-
ments deseribed in section 258.40(a)(2) of
title 40, Code of Federal Regulations do
not apply to structures that are surface
impoundments;

“(i1) for all structures that receive
coal combustion residuals after the date of
enactment of this section, the revised cri-
teria regarding groundwater monitoring

and eorrective action requirements de-

(54572811}
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seribed in subpart E of part 258 of title

40, Code of Federal Regulations, except

that, for the purposes of this paragraph,

the revised criteria shall also include—

“(I) for the purposes of detection
monitoring, the constituents boron,
chloride, conductivity, fluoride, mer-
cury, pH, sulfate, sulfide, and total
dissolved solids; and

“(IT) for the purposes of assess-
ment monitoring, establishing a
oroundwater proteetion standard, and
assessment of correetive measures, the
constituents aluminum, boron, chlo-
ride, fluoride, iron, manganese, molyb-
dermm, pH, sulfate, and total dis-
solved solids;

“(iii) for all structures that receive

coal combustion residuals after the date of

enactment of this section, in a manner

consistent. with subsection (h), the revised

criteria for closure deseribed in subsections

(a) through (¢) and (h) throngh (3) of see-

tion 258.60 of title 40, Code of Federal

Regulations; and

(54572811)
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1 “(iv) for all structures that receive
2 coal combustion residuals after the date of
3 enactment of this section, the revised eri-
4 teria for post-closure care deseribed in sec-
5 tion 258.61 of title 40, Code of Federal
6 Regulations, except for the requirement de-
7 seribed in subsection (a)(4) of that section;
8 “(B) the revised criteria for location re-
9 strictions described in—

10 (i) for new structures, and lateral ex-
11 pansions of existing structures, that first
12 receive coal combustion residuals after the
13 date of enactment of this section, sections
14 258.11 through 258.15 of title 40, Code of
15 Federal Regulations; and

16 “(i1) for existing structures that re-
17 ceive coal combustion residuals after the
18 date of enactment of this section, sections
19 258.11 and 258.15 of title 40, Code of
20 Federal Regulations;
21 “(C) for all structures that receive coal
22 combustion residuals after the date of enact-
23 ntent of this section, the revised criteria for air
24 quality deseribed in section 258.24 of title 40,
25 Code of Federal Regulations;

£AVHLC\0403131040313,145.xml  (54572811)

April 3, 2013 (8:45 p.m.)
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“(D) for all structures that receive coal
combustion residuals after the date of enact-
ment of this section, the revised criteria for fi-
nancial assurance described in subpart G of
part 258 of title 40, Code of Federal Regula-
tions;

“(E) for all structures that receive coal
combustion residuals after the date of enaect-
ment of this section, the revised eriteria for sur-
face water described in section 258.27 of title
40, Code of Federal Regulations;

“(F) for all structures that receive coal
combustion residuals after the date of enact-
ment of this section, the revised criteria for ree-
ordkeeping deseribed in section 258.29 of title
40, Code of Federal Regulations;

“((x) for landfills and other land-hased
units, other than surface impoundments, that
receive coal combustion residuals after the date
of enactment of this section, the revised criteria
for run-on and run-off control systems de-
seribed in section 258.26 of title 40, Code of
Federal Regulations; and

“(H) for surface impoundments that re-

ceive coal combustion residuals after the date of

(54572811}
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1 enactinent of this section, the revised criteria
2 for run-off eontrol systems desceribed in section
3 258.26(a)(2) of title 40, Code of Federal Regu-
4 lations.

5 “(d) WRITTEN NOTICE AND OQPPORTUNITY TO REM-
6 EDY.—

7 “1) IN GENERAL~—The Administrator shall
8 provide to a State written notice and an opportunity
9 to remedy deficiencies in accordance with paragraph
10 (2) if at any time the State—

11 “(A) does not satisfy the notification re-
12 quirement under subsection (b)(1);

13 “(B) has not submitted a certification
14 under snbsection (b)(2);

15 “(C) does not satisfy the maintenance re-
16 quirement under subsection (b)(3);

17 “(D) is not implementing a coal combus-
18 tion residuals permit program that—

19 “(i) meets the specifications desecribed
20 in subsection (e); or
21 “(1)(I) is consistent with the certifi-
22 cation under subsection (b)(2)(B)(ii); and
23 “(II) maintains fully effective statutes
24 or regulatious necessary to implement a

fAVHLC\040313\040313,145.xml  (54572811)

April 3, 2013 (8:45 p.m.})
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1 coal combustion residuals permit programy
2 or
3 “(E) does not make available to the Ad-
4 ministrator within 90 days of a written request,
5 specific information necessary for the Adminis-
6 trator to ascertain whether the State has com-
7 plied with subparagraphs (A) through (D).
8 “(2) REQUEST.—If the request described in
9 paragraph (1)(E) is made pursuant to a petition of
10 the Administrator, the Administrator shall only
11 make the request if the Administrator does not pos-
12 sess the information necessary to ascertain whether
13 the State has complied with subparagraphs (A)
14 through (D) of paragraph (1).
15 #(3) CONTENTS OF XOTICE; DEADLINE FOR RE-
16 SPONSE.—A notice provided under this subsection
17 shall—
18 “(A) include findings of the Administrator
19 detailing any applicable deficiencies in—
20 “(i) eompliance by the State with the
21 notification requirement under subsection
22 (b)(1);
23 “(ii) compliance by the State with the
24 certification reguirement under subsection
25 (h)(2);
fAVHLC\0403131040313.145.xml  (54672811)

April 3, 2013 {8:45 p.m.)
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“(iii) compliance by the State with the
maintenance requirement wider subsection
(H)(3);

“(iv) the State coal combustion re-
siduals permit program in meeting the
specifications described in subsection (¢);
and

“(v) compliance by the State with the
request under paragraph (1)(E); and

“(B) identifv, in collaboration with the

State, a reasonable deadline, by which the State
shall remedy the deficiencies detailed under

subparagraph (A), which shall be—

“(i) n the case of a deficiency de-
seribed in clauses (i) through (iv) of sub-
paragraph (A), not earlier than 180 days
after the date on which the State receives
the notice; and

“(ii) in the ease of a deficiency de-
seribed in subparagraph (A)(v), not later
than 90 days after the date on which the

State receives the notice.

“(e) IMPLEMENTATION BY ADMINISTRATOR.—

{54572811)
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1 “(1) IN GENERAL.—The Administrator shall
2 implement a coal combustion residuals permit pro-
3 gram for a State only if—

4 “(A) the Governor of the State notifies the
5 Administrator under subsection (b){(1) that the
6 State will not adopt and implement a permit
7 prograin;

8 “(B) the State has received a notice under
9 subsection (A1) and the Administrator deter-
10 mines, after providing a 30-day period for no-
11 tice and public comment, that the State has
12 failed, by the deadline identified in the notice
13 under subsection (d)(3)(B), to remedy the defi-
14 ciencies detailed in the notice nnder subsection
15 (D(3)(A); or

16 “(C) the State informs the Administrator,
17 in writing, that such State will no longer imple-
18 ment such a permit progran.

19 “(2) REVIEW.—A State may obtain a review of
20 a determination by the Administrator under this
21 subsection as if the determination was a final regu-
22 lation for purposes of section 7006.
23 “(3) OTHER STRUCTURES.—For structures lo-
24 cated on property within the exterior boundaries of
25 a State for which the State does not have authority

fAVHLC\0403131040313.145.xmi
Aprit 3, 2013 (8:45 p.m.)

(54572811)
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or jurisdiction to regulate, the Administrator shall
implement a coal combustion residuals permit pro-

gram only for those structures.

REQUIREMENTS.—If the Administrator

implements a coal combustion residuals permit pro-
gram for a State under paragraph (1) or (3), the
permit program shall consist of the specifications de-
seribed In subsecetion (c).

“(5) EXFORCEMENT.—

“(A) IN GEXERAL—If the Administrator

implements a coal combustion residuals permit

program for a State under paragraph (1)—

“(i) the authorities referred to in see-
tion 4005(¢)(2){A) shall apply with respect
to coal combustion residuals and structures
for which the Adminmistrator is imple-
menting the eoal combustion residuals per-
mit program; and

“(ii) the Administrator may use those
authorities to inspect, gather information,
and enforce the requirements of this see-
tion in the State.

“(B) OTIER STRUCTURES.—If the Admin-

istrator implements a coal combustion residuals

(5457281}
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1 permit program for a State wnder paragraph
2 (3)—

3 “(i) the authorities referred to in sec-
4 tion 4005(¢)(2)(A) shall apply with respect
5 to coal combustion residuals and structures
6 for which the Administrator is imple-
7 menting the coal combustion residuals per-
8 mit program; and

9 “(ii) the Administrator may use those
10 authorities to inspect, gather information,
11 and enforce the requirements of this sec-
12 tion for the structures for which the Ad-
13 ministrator is implementing the coal com-
14 bustion residuals permit program.
15 () STATE CONTROL AFTER IMPLEMENTATION BY

16 ADMINISTRATOR.—

17
18
19
20
21
22
23

FAVHLCY0403131040313.145.xm!
April 3, 2013 (8:45 p.m.)

“(1) STATE CONTROL.
“(A) NEW ADOPTION AND IMPLEMENTA-

TION BY STATE—For a State for which the

Administrator is implementing a coal combus-
tion residuals permit program under subsection

(e)(1)(A), the State may adopt and implement

such a pernmit program by

{54572811)
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1 “(i) notifying the Administrator that
2 the State will adopt and implement such a
3 permit program;
4 “(i1) not later than 6 months after the
5 date of such notification, submitting to the
6 Administrator a ecertification under sub-
7 section (h)(2); and
8 “(il) receiving from the Adminis-
9 trator—
10 “(I) a determination, after pro-
11 viding a 30-day period for notice and
12 public comment that the State coal
13 combustion residuals permit program
14 meets the specifications deseribed in
15 subsection (¢); and
16 “(II) a timeline for transition of
17 control of the coal combustion residu-
18 als permit program.
19 “(B) REMEDYING DEFICIENT PERMIT PRO-
20 GRAM.—TFor a State for which the Adminis-
21 trator is implementing a coal combustion re-
22 siduals permit program under subsection
23 (e}(1)(B), the State may adopt and implement
24 such a permit program by

£AVHLC\0403131040313.145 xmi (54572811)
April 3, 2013 (8:45 p.m.}
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1 “(i) remedyving onlv the deficiencies
2 detailed in the notice provided under sub-
3 section (d)}(3)(A); and

4 “(ii) receiving from t